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Abstract: On November 21, 1945, U.S. Justice Robert H. Jackson commenced the International
Military Tribunal (IMT) in Nuremberg, Germany with his opening statement. This essay
examines the rhetorical strategies Jackson deployed to establish the legitimacy of the IMT.
Jackson's opening statement defended the IMT against numerous threats to its legitimacy while
simultaneously showcasing the plasticity of the Tribunal's political and legal foundations.
Although Jackson minimized the political dimensions of the trial in his opening statement, his
speech participates in ongoing debates about the relationship between international courts and
international politics.
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After nearly six years of combat, involving more than 50 countries, 100 million men, and
"one trillion dollars of the planet's wealth,"! peace finally came to Europe in May 1945.
Although the prospect of peace at the end of World War Il brought much jubilation, many
countries were decimated. According to the Library of Congress, more than "60 million people
had perished, tens of millions were uprooted from their homes, [and] hundreds of millions
more were wounded physically and emotionally."? Many sites across Europe were reduced to
rubble.® Though its landscape was not as physically devastated as its Allied counterparts (apart
from Pearl Harbor),* the United States still faced a complicated and precarious future because
of its leadership role in the recovery efforts.> The United States had captured a number of
former Axis leaders.® Even though Adolf Hitler and Joseph Goebbels, two of the highest-ranking
Nazi authorities had taken their own lives,” the Allied powers disagreed over how to handle the
fate of other Nazi leaders.®

Proposals for how to bring the accused to justice coalesced around a general sense of
"accountability."® Demands for some form of legal redress began to circulate well before the
war’s conclusion,© and efforts to form an International Military Tribunal (IMT or Tribunal) as a
vehicle for determining responsibility and retribution followed quickly at war's end. President
Harry S Truman chose Supreme Court Justice Robert H. Jackson to serve "as the U.S.
representative" in the deliberations over the IMT and chief counsel in the resulting trial in May
of 1945.11 In just over a month, Jackson released a report to Truman that contained the first
sketch of the trial's parameters.!? By late summer, the four nations to compose the IMT—the
United States, the United Kingdom, France, and the Soviet Union—became signatories to the
Agreement of London. The agreement created the charter that defined the crimes to be
prosecuted and established the procedures for the trial.'3 The Tribunal received the indictment

Theresa A. Donoftio: t.a.donofrio@gmail.com
Last updated: October 2019

Voices of Democracy, ISSN #1932-9539. Available at http://www.voicesofdemocracy.umd.edu/




Voices of Democracy 14 (2019): 32-58 33

on October 18, 1945, and on November 21, 1945, Justice Jackson commenced the IMT with
his opening statement.

The choice of a trial as the vehicle for determining "accountability" speaks to the legal
system's capacity "to make comprehensible the incomprehensible."'> According to Robert
Hariman, a "trial is a well-known social practice which can be relied upon whenever events
extend beyond prior community prescriptions."'® Far from merely answering "who done it"
questions, Jonathan Mahler notes that courtrooms function as spaces for rehearsing the
boundary lines for (im)permissible acts, offering a "reaffirmation" of communal beliefs about
"what is right and . . . wrong."'” And, as Donald Bloxham suggests, the value of such legal
exercises may rest ultimately in their capacity to provide a "reassuring" structure to public
life.2® Put simply, through the IMT and subsequent Nuremberg Trials,*° the Allied powers—and
more specifically, the United States—had an opportunity to recreate order from the disorder of
World War 11.2°

Of course, in attempting to create "order" at Nuremberg, the Allied powers were
constructing narratives and favoring some ideologies or belief systems over others. As Marouf
Hasian explains, the IMT, like all trials, was “an inherently rhetorical exercise, necessarily
selective, partial, and interested."?! By showcasing the complex and contentious process
through which trial participants and critics voiced their conceptions of post-Holocaust justice,
Hasian counters trends to "ossify the Nuremberg legacy" through "totalizing legal
commentaries."?2 Hasian accordingly calls on "critics [to] pay attention to the rhetorical origins
and processes" from which these legal discourses emanated in order to preserve the messiness
and uncertainty marking the political and legal situation.?3

This analysis responds to Hasian's call by attending to the rhetorical strategies Robert H.
Jackson used to legitimate the trial at Nuremberg in his opening statement at the IMT.?*
Because of the high levels of skepticism surrounding the Tribunal,? Jackson faced a substantive
rhetorical challenge in penning the opening statement: Jackson had to establish the authority
and impartiality of the IMT even as trial participants were acting in "partial, and [politically]
interested" ways.2® In what follows, | examine how Jackson responded to this challenge by
leveraging the equivocalness of the political and legal situation to legitimate the IMT and vest
authority in the Tribunal at the start of the trial.2’” Ultimately, | contend that Jackson's opening
statement confronted threats to the IMT's legitimacy while simultaneously demonstrating the
plasticity of the Tribunal's legal foundation.?® Jackson's statement contained a defense of both
the Tribunal's structure and the law itself. His defense of the IMT's structure rested upon three
grounds: the trial's global scope, the Axis powers' depravity, and transcendent legal principles.
Jackson's defense of the law was predicated on its presumed neutrality and purity. By listing
multiple, competing grounds, Jackson's defense of the IMT illuminates the pliability of the
Tribunal's legal and political underpinnings even as his opening statement operated to solidify
its credibility. Jackson worked to diminish the controversies surrounding the trial's creation and
to minimize the political implications of its verdicts. Yet, far from muting the politics of the IMT,
Jackson's opening statement offers rich insight into the diverse ways in which legal rhetorics
participate in international politics.
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Nuremberg as a Rhetorical Process

For a number of reasons, the IMT is unique among popular trials.?? It was a “ joint
undertaking of four nations with widely different concepts and traditions of legal procedure."*°
The system of law governing the IMT was a hybrid of Anglo (British and American) and
Continental (European) legal practices,?! and the trials unfolded simultaneously in four different
languages (English, French, German, and Russian).32 The trial also had an element of spectacle:
"[n]ever before had so many journalists gathered to report on a single event."3 Perhaps
because of these anomalies, the IMT attracted enhanced scrutiny.3* Such scrutiny created
challenges to the legitimacy of the court, adding to the layers of rhetoricity surrounding the
legal proceedings.

A rhetorical analysis of the IMT requires reconfiguring common conceptions of the link
between rhetoric and law.3> As Trevor Parry-Giles argues, "[s]ystems of law and legal practice
are decidedly rhetorical."3® Hariman identifies three ways in which trials are rhetorical: The
courtroom functions as a space for public speaking, the trial serves as a form of persuasive
evidence, and acts of legal adjudication "are composed of powerful persuasive techniques,"
making trials "thoroughly rhetorical" in nature and meriting a rhetorical approach to their
analysis.3” The fruits of such research, Hariman contends, include the "discover[y] [of] rich
materials for understanding the texture of a society's public life."38

As rhetorical artifacts, trials are byproducts of specific historical and political contexts.3°
In turn, trials can be treated as ideological negotiations invariably reflecting existing beliefs.*® As
Hasian stresses, if laws are “not persuasive or ideologically potent, they lose their salience and
resonance and are left in the dustbins of history."#! In other words, legal proceedings must
harness prevailing ideological currents if they are to have any credibility.

Not only do trials bear the imprints of the historical and political circumstances from
which they emanate,*? they also function as "form[s] of political action."* Regarding
international law more specifically, Gerry Simpson perceives international law as a form of
"juridified diplomacy" that "conducts politics in a different key."** According to Simpson, war
crimes trials (such as Nuremberg) showcase how legal processes become conduits for
international politics.*> Despite the preferences of some lawyers and jurists to "pretend that
politics is alien to the pursuit of justice," William Schabas decries the naiveté of treating politics
"as a vile taint to be shunned rather than one that is to be mastered and understood."*® If, as
Parry-Giles asserts, law is "decidedly rhetorical," then, as Hasian and others have concluded, it
is also "inherently political" and "ideological."4’

Controversies over a trial's legitimacy and authority provide a rich site for attending to
the ideologies or belief systems that undergird legal practices. As many scholars have
emphasized, international courts, including tribunals and the International Criminal Court, often
face challenges in establishing their authority and legitimacy.*® These struggles arise in part
because these courts do not operate within the established conventions of any singular state's
government.*? In Lawrence Douglas's words, such courts become "burdened with the task of
demonstrating the justice of its own process."*° Sofia Stolk notes that opening statements
provide trial actors with an ideal venue for enhancing perceptions of legitimacy given Kathryn
Holmes Snedaker's assertion that an "opening statement often addresses the broader
questions of the nature of society and the social order.">! Stolk analyzed Jackson's statement
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and other prosecutors' opening statements in international trials to demonstrate how history
functions as “a legitimizing move.">2 Stolk's work contributes to a larger chorus of voices
examining the ideologies and politics that inform trials and tribunals, including the IMT.>3

Jackson's opening statement reveals his efforts to cast the IMT as a valid use of law
rather than an arm of postwar politics.>* The opening statement contained a robust defense of
the Tribunal,>® engaging with obstacles to the IMT's perceived credibility while illustrating the
pliable nature of the legal and political situation. Jackson upheld the IMT's structure by
emphasizing the trial's global scope, Axis villainy, and transcendent legal principles. He offered
an idealistic defense of the law by emphasizing the neutrality and purity of the law practiced at
the IMT. By accentuating these facets of the trial, Jackson engaged with the politics surrounding
the trial's formation while minimizing the Tribunal's role as a political actor.>® To more fully
appreciate Jackson's defense of the IMT, this essay first considers "the very political-historical
circumstances" surrounding the Tribunal,>” extending from Jackson's background to the
international negotiations that shaped the face of the trial. | then analyze Jackson's rhetorical
strategies in legitimating the IMT. | conclude with an assessment of the statement's lingering
rhetorical and political implications for international politics and legal proceedings.

"[A]ln American story like few others">%: Jackson's Path to Nuremberg

Truman's appointment of Robert Jackson helped lend credibility to the legal proceedings
at Nuremberg. Heralded as "America's Advocate" by his biographer,*® Jackson was an ideal
figure to represent the U.S. government at the trial. Norman Birkett, one of the alternate
judges for the Tribunal,®® described Jackson as "a most distinguished son of the United States of
America."®? Jackson's contemporaries regarded him highly as a gifted public speaker,®? "an
idealist,"®® and an emblem of American meritocracy, noting his ascent from "humble origins ...
[to] exalted destinations."®*

Jackson possessed a passion for advocacy that sustained his work from private practice
in Jamestown, New York, to the start of the Nuremberg Trials. Born in 1892 to William Eldred
Jackson and Angelina Houghwout Jackson,®> Robert Jackson developed an interest in law at an
early age.®® Jackson pursued a legal education through a combination of apprenticeship and
coursework at Albany Law School without going to college.®” After passing the state bar,®® he
went into private practice in New York, where he made an auspicious connection with a State
Senator from Dutchess County, a man known then as "Frank" Roosevelt.®® This early
introduction would prove to be the font of what John Barrett calls "an important personal
friendship and a momentous political relationship."” In 1934, Jackson left New York for
Washington, D.C. to serve as "General Counsel of the Bureau of Internal Revenue."’! From this
position, Jackson quickly rose through the ranks, with stints as both U.S. Solicitor General and
the U.S. Attorney General. As Jackson's star rose, his name was floated for a variety of
prominent political positions until his appointment to the Supreme Court on July 11, 1941.72

Although Jackson's time on the Court afforded him the opportunity to participate in
substantive cases on issues ranging from Japanese internment to segregation,’® some scholars
speculate that he sought to use Nuremberg as a vehicle to leave the Court.”# Jackson faced
fraying relationships with some of the other Justices, most notably Justice Hugo Black.”® Jackson
believed Black acted in politically motivated ways and that his behavior on the bench
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threatened the Court's impartiality.”® Far from alleviating any relationship frictions, Jackson's
departure for Nuremberg created a host of additional complications for the Court (left to do its
work without one Justice),”” and Jackson's relationship with Justice Black, in particular,
worsened.’® Tensions between the two culminated in a public dispute in 1946 with Jackson
detailing his grievances with Black in a released statement, an act that damaged Jackson's
personal reputation and public perceptions of the Supreme Court.” Despite talk of Jackson
resigning from the Court,®® he eventually returned and served as a Justice until his death in
1954 81

Given his illustrious career, prestigious appointments, and position on the Supreme
Court, Jackson was an ideal representative for the U.S. government at the trial. The symbolism
of assigning a Supreme Court Justice to the trials infused the IMT with a certain gravitas. Barrett
argues that Jackson's selection as chief prosecutor inspired the other prosecuting nations "to
appoint counterpart chief counsel of capability, high rank and sufficient authority to represent
their nations."®2 In other words, Jackson's professional credibility, rhetorical skill, and public
stature signaled the U.S. government's commitment to the trial.

Political and Legal Contexts: Courting Public Opinion and Examining Legal Precedent

Although the selection of Jackson may have bolstered the credibility of the IMT, the
prosecution faced other obstacles arising from postwar public opinion and the nebulous legal
basis for the trial. Support for the trial was far from universal in the wake of the war, and
substantive questions existed regarding legal precedent and the appropriate scope of
international law.®3 Moreover, a failed attempt to use the law to seek justice after World War |
exacerbated public skepticism of the proposed Tribunal after World War Il.

For many members of the public, demands for "accountability" mostly translated into a
desire for immediate and fairly indiscriminate executions.®* In his study of U.S. public opinion
on the trials, William Bosch writes, "[n]o judicial frills were desired" as American audiences
preferred the finality of executions.®> Gordon Dean was a colleague of Jackson's at Nuremberg
who was responsible for media and public relations. He noted the appeal of executing the
perpetrators, observing that simply killing the Nazi "war criminals" would allow U.S. audiences
to "wash our hands and write 'finis' to the whole bloody chapter. We could go back to peaceful
pursuits—and forget it all."®® However, Dean stressed "this fear that we might 'forget it all'
provided a reason for the trial, motivating "some to urge that the guilt of the German leaders
should be carefully documented; indeed, documented so painstakingly and with such clarity
that the world could never forget."®’ Mass executions would not satisfy the appetite for
documenting and remembering the atrocities. Thus, other avenues for meting out punishment
were given serious consideration.

The idea that individuals could be subject to sanctions beyond their own nation's
jurisdiction did not originate with the formation of the IMT.88 As Whitney Harris explains,
international law emerged from the principles of common law, which presumed the existence
of higher principles for right and wrong.8° Under common law, "[w]rongs became crimes when
the community undertook to try and to punish the offender."%° However, complications arose
in the process of law-making when that "community" was no longer a single nation-state such
as Germany or the United States.! Harris emphasizes, "[a] common international law of crimes
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has grown up in response to the 'felt necessities' of the world community," although its
"progress from ill-defined custom to law" has been far from smooth or straightforward.®?

The justification for the Nuremberg Trials rested upon a similar logic, offering a juridical
mode for addressing "the 'felt necessities' of the world community."93 Although Nuremberg
represented "the first time in history, [when] men who had abused power were held to answer
in a court of law for crimes committed in the name of war," this trial “was grounded in the
common law of nations."%* Previous international agreements had identified norms that
governments were obliged to follow (for example, the 1899 Hague Convention established
standards for conduct in warfare, the 1864, 1906, and 1929 Geneva conventions created a
series of protections, and the 1928 Kellogg-Briand Pact "renounce[d] war as an instrument of
national policy"?>).9¢ These agreements provided legal touchstones for adjudicating the
criminality of warfare. From this body of international common law and preceding international
agreements, those advocating for the legitimacy of the IMT were able to cite past precedent for
their actions while simultaneously establishing future precedent for international criminal
prosecution.

Perhaps the most important antecedent for the Nuremberg Trials was the Allied nations'
experience with the Leipzig Court after World War I. In the aftermath of World War |, the Allied
nations also turned to the legal system to hold the defeated responsible for their crimes.®’
Brian Feltman explains that "the Allied victors compiled a roster of Germans they believed to be
guilty of war crimes," but agreed to let Germany handle the affair within their national legal
system.%® Turning the trials over to the Germans proved to be a misstep: 888 of the 901 men
tried were cleared of charges,®® and "[h]igh-ranking officials, the kaiser [sic] included, found
shelter in neutral countries and were never forced to accept responsibility for their actions."1%
The Leipzig Court was viewed by many as a "farce,"!%! and an embarrassing "mockery"19? of the
legal system's capacity to respond to war. Given the Leipzig Court's failure, efforts to bring "war
criminals" to justice after the Second World War proceeded in a dramatically different
fashion.103

Nuremberg at the Trial's Open

In November 1945, Nuremberg was a devastated city.'%* The location of the trial, the
Palace of Justice, needed extensive repairs before the trial due to the damage the building
suffered during the war.1% Jackson's biographer, Eugene Gerhart, describes the scene: Amid
"the rubble of bomb-shattered buildings," "the Palace of Justice itself showed where an [A]llied
bomb went from roof to cellar, leaving concrete floors two feet thick hanging like wisps of
paper on ribbons of twisted steel."1% The security situation in Nuremberg was also tenuous at
best. "Sentries were everywhere,"'%” and "[s]ecurity was the watchword."!% Upon his arrival,
Jackson was provided with a personal security guard to ensure his safety.1%®

While the city's scars were evident, vestiges of the prosecution's in-fighting were likely
more hidden from public view.!® Within the American contingent, Jackson had provoked the
contempt of his colleague, Francis Biddle, by blocking Biddle's ascent to the presidency of the
Tribunal and instead placing the British Lord, Geoffrey Lawrence, in the top position to prevent
the trial from appearing too dominated by Americans.'!! The other American judge, John J.
Parker, was equally challenging as a colleague; according to Conot, he complained about the
"modest" seats for alternative judges and longed to return to the United States.!!2
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The American team also continually found itself at odds with its European allies. Jackson
complained about the "lack of preparation and progress" on the part of the French and Soviet
contingents, and he found working with the Soviets particularly vexing.!'* From the Soviets'
readiness to toast to the defendants' deaths before the trial even began,' to Stalin's order to
Soviet judges to seek the death penalty for the accused uniformly,'*> Soviet conduct was often
out of sync with American expectations for comportment at the Tribunal.!® Still, the American
team was willing to overlook many Soviet transgressions because the IMT was “understood as a
last act of the Allied coalition."!'” As Michael Marrus has argued, the Americans "were not
blind, but they preferred not to scrutinize their Soviet interlocutors too closely."!1®

In this atmosphere of internal strife and external suspicion, Justice Jackson delivered the
opening statement on November 21, 1945. Jackson's statement, which consisted of roughly
21,000 words and "consumed almost an entire day,"!!° painted a picture of Nazi aggression as
an epic struggle between the forces of good and evil while presenting and explaining the four
counts—"Crimes against Peace,” “War Crimes,” “Crimes against Humanity,” and a “Common
Plan or Conspiracy to commit those Crimes"2°—to be prosecuted during the trial. Although
many praised the speech,!?! questions regarding the court's legitimacy lingered.

International Precedent or Embarrassment: Jackson on Legitimacy

The rhetorical challenge in Jackson's opening statement was to portray Nuremberg as a
powerful, objective, and valid legal institution while erasing all evidence of politicking,
compromise, and legal invention.?2 Thus, Jackson utilized his opening statement to respond to
critiques of the Tribunal, including specific charges regarding the IMT's composition and
broader fears about the Tribunal's degradation of the law. Jackson's defense of the Tribunal's
structure rested on three distinct grounds: The Tribunal's global scope, the Axis powers'
depravity, and the IMT's transcendent legal principles. His defense of the law was rooted in
idealistic beliefs about the law's neutrality and purity. By shifting among these various lines of
defense, Jackson's opening statement illuminated the pliability of the IMT's political and legal
foundations, even as Jackson affirmed the Tribunal's legitimacy.

Defending the Tribunal's Structure

Critics of the IMT provided multiple reasons to support claims that the trial was
unfair.2®> Michael Bazyler foregrounds three charges: (1) victors' justice, (2) tu quoque ("'you
did it too'"*?%), and (3) ex post facto ("after the fact"'?>) law.'?® First, critics claimed the trials
were acts of Allied vengeance because the victors headed the prosecution.'?” Second, both
sides had blood on their hands, blurring the lines between "victor" and "vanquished" and
leading to charges of tu quoque.'*® Put simply, IMT opponents pointed out the hypocrisy of
holding Axis powers accountable for "war crimes" while neglecting the atrocities Allied powers
committed during the war.*?° Third, critics issued charges of ex post facto law because the 1945
Agreement of London defined the criminal charges after they were committed.!3° Despite the
precedents described earlier in this essay, suspicion percolated: Could victorious nations simply
redraw international law to avenge their foes at the close of each war?3!

Today, these areas of contention serve as fruitful grounds for debating the legacy of
Nuremberg; however, in the context of the mid-1940s, critiques like the above posed
potentially serious obstacles for Jackson.!32 If he could not curb public suspicions, the validity

nm
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and authority of the trial might be jeopardized. Thus, early in his address, Jackson ceded some
credence to anxieties concerning the trial's validity.!®® Jackson brought fears of illegitimacy to
the fore, acknowledging the "certain difficulties which may leave their mark on this case" (7).134
Many of these difficulties derived from a lack of precedent, as "[n]ever before in legal history
ha[d] an effort been made to bring within the scope of a single litigation the developments of a
decade, covering a whole Continent, involving a score of nations, countless individuals, and
innumerable events" (7). Yet Jackson made clear that, "[d]espite the magnitude of the task, the
world has demanded immediate action. This demand has had to be met, though perhaps at the
cost of finished craftsmanship" (7). This early, frank admission of the grounds for doubt caused
by the novelty of the trial created the space for Jackson to openly acknowledge critiques,
including victors' justice, tu quoque, and ex post facto law.

To counter such charges in his opening statement, Jackson provided multiple
justifications for the trial based on its global scope, Axis villainy, and legal principles. In
response to cries of "victors' justice," Jackson offered a defense premised in the global nature
of the Tribunal. Jackson (1) stressed the protections afforded by global surveillance of the IMT,
(2) reframed the prosecuting nations to encompass many global actors, and (3) argued that the
global character of the crimes left no other options for the Tribunal's structure.'®* Jackson
conceded that charges of "victors' justice" loomed; yet, he transformed those grounds for
criticism into assurances of the trial's fairness and validity. Jackson held, for example, that the
"dramatic disparity between the circumstances of the accusers and of the accused that might
discredit our work if we should falter, in even minor matters," actually functioned to ensure the
trial remained "fair and temperate" (8).Jackson used the fact that the world's eye was turned
on the trial as an asset, recasting global scrutiny as a safeguard for the defendants.

Jackson also refashioned the prosecution to include more global actors. Though the trial
was overseen by "four of the most mighty of nations," Jackson argued that these nations
possessed "the support of 15 more" (3).13¢ The support of these "[o]ther nations," Jackson
claimed, legitimized the work of the IMT, as they espoused "diverse but highly respected
systems of jurisprudence" (148). To reinforce the point, Jackson listed off those nations:
"Belgium, The Netherlands, Denmark, Norway, Czechoslovakia, Luxembourg, Poland, Greece,
Yugoslavia, Ethiopia, Australia, Haiti, Honduras, Panama, and New Zealand" (148).137 Jackson
thus concluded that the judgments at Nuremberg really "represent[ed] the wisdom, sense of
justice, and the will of 19 governments, representing an overwhelming majority of all civilized
people" (148). This rhetorical maneuver enabled Jackson to claim the endorsement and support
of countries with no physical presence on the bench.

As a final means of responding to the charge of victors' justice, Jackson grounded his
argument in the global nature of the crimes and the failure of past responses.'3 In doing so, he
reminded audiences that the IMT was a legal necessity in light of the inadequacy of the trial
following WWI. The Allied powers, Jackson urged, "must be" responsible for "both prosecution
and judgment," as the “worldwide scope of the aggressions carried out by these men has left
but few real neutrals" (9).13% In the absence of a neutral third party, Jackson concluded,
"[elither the victors must judge the vanquished or we must leave the defeated to judge
themselves" (9). In an oblique reference to the Leipzig Court, Jackson remarked: "After the First
World War, we learned the futility of the latter course" (9).14° Jackson reasoned that even
without the support of the 15 other nations, the trial still would be fair and necessary because
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it prevented a legal mockery like the Leipzig trial. Jackson thus countered victors' justice
charges by emphasizing the global nature of the Tribunal.

Jackson used a slightly different approach to defend against charges of tu quoque by
accentuating the turpitude of the Axis powers.!%! Because charges of tu quoque are based on a
logic of equation, Jackson marked Axis behavior as distinct by stressing differences in moral
character.?* Undeniably, Allied powers had also murdered and ransacked innocents during the
war, but Jackson drew stark lines between Allied and Axis actions.*® For example, both Allied
and Axis powers had launched massive propaganda campaigns to bolster support for their
causes in the years preceding and during the Second World War. Yet, Jackson charged that Axis
propaganda was "on a scale never before known" (105). Though Americans were no strangers
to mass fervor, Jackson held that, unlike the German ability to tolerate "a permanent
enthusiasm and abandon...we democratic peoples can work up only for a few days before a
general election" (105). Accordingly, Jackson established fine lines between the fascistic
character of the German state and nations committed to democracy.

Jackson also emphasized Axis villainy as he addressed looting. He acknowledged: "[w]e
do not need to be hypocritical about this business of looting. | recognize that no army moves
through occupied territory without some pilfering as it goes" (139). But, again, German looting
occurred "on an unprecedented scale" (139). The "looting" by German soldiers "was not due to
lack of discipline or to the ordinary weaknesses of human nature;" rather, the “German
organized plundering, planned it, disciplined it, and made it official just as he organized
everything else" (140). According to Jackson, any looting by the Allies reflected only natural
human "weakness." Looting by the Germans, on the other hand, was organized and
premeditated. Such claims fixed the German character as insidious, depraved, and altogether
contrary to that of the Allies. Jackson stressed Axis turpitude to attenuate the potency of tu
quoque charges.

Jackson used a different set of grounds to respond to charges of ex post facto law by
emphasizing legal principles. He first questioned the validity of the ex post facto charge and
then defended the structure of the court through legal theory and precepts.*#* Jackson
attempted to stymie ex post facto allegations by citing past legal precedent.*> Though Jackson
ceded that the trial "is novel and experimental," he claimed it "is not the product of abstract
speculation” (3). In countering such allegations, Jackson reminded audiences that Germany was
"party" to many relevant "international conventions" (127), including conventions concerning
"the treatment of belligerents" (127) and "immunities . . . for civilian populations that were
unfortunate enough to dwell in lands overrun by hostile armies" (130).14¢ He argued that "the
defendants had . . . the clearest knowledge" of the "international conventions to which
Germany was a party" (152). As a result, "they took pains to conceal their violations" (152),
revealing their awareness of their wrongdoing in light of existing treaties.

In addition to citing past precedents, Jackson contended that the trial was valid even if
the court had developed law "after the fact" because the development of the law requires
invention.*” Acknowledging the possibility that the Tribunal might disadvantage the
defendants, Jackson nevertheless sanctioned the Tribunal's experimentation: "l cannot
subscribe to the perverted reasoning that society may advance and strengthen the rule of law
by the expenditure of morally innocent lives but that progress in the law may never be made at
the price of morally guilty lives" (162). Jackson thus acknowledged the costs of developing new
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law and suggested that the law must "advance at the expense of those who wrongly guessed
the law and learned too late their error . . . [h]ence, we are not disturbed by the lack of a
judicial precedent for the inquiry" (163).148 Therefore, regardless of whether past precedent
existed, Jackson resorted to a theoretical argument about the law's growth in order to void the
ex post facto critique.'* By accentuating the Tribunal's global scope, Axis villainy, and legal
principles, Jackson defended the IMT against criticisms of the Tribunal's structure.
Defending the Law

Jackson also had to restore the broader credibility of the law itself in light of Nazi
Germany's use of the law and concerns that the IMT's experimental nature degraded the law's
standing. As Bazyler notes, Germany's reliance on law to legitimate Nazi policies was an
inconvenient reminder that the law could serve both just and unjust ends.*>° Echoing
apprehensions surrounding charges of "victors' justice," critics expressed concern that the IMT
retrofitted the law to the politics of the time.'>! To downplay the politics of the trial and
distinguish Tribunal law from its illegitimate usage in Germany during World War 11, Jackson
stressed the law's neutrality and purity.>2

First, Jackson relied on seemingly "apolitical" legal ideals even though "apolitical" law is
an impossibility.1> In his broader examination of Jackson's Nuremberg discourse, Thomas Hall
notes Jackson's use of "universal, timeless themes rather than dwelling specifically on the facts
of the immediate case."*>* Of course, contra Hall, Hasian underscores that the ideals upon
which Jackson relied to legitimate the court were far from "universal," "timeless," or, by
extension, "objective." As Hasian and others make clear, to the extent that these themes meant
anything at all to their audiences, their meaning was contingent upon the time and context in
which they were heard.>® And, Friedrich Kratochwil elaborates, such "'abstract' universal[s]"
work well as legitimating maneuvers because they appear to possess "'political neutrality,"
even though they are not neutral.’>® More pointedly, Damien Rogers explains that the legal
principles and claims in Jackson's statement were not "universal;" they were part of a very
specific political agenda that promoted certain forms of government and denounced opposing
views.'>” By utilizing a language of "apolitical" ideals to defend the Tribunal's use of the law,>®
Jackson ultimately helped to efface the belief systems upon which the IMT was premised.

Jackson began his defense of the law as politically neutral early in the speech. For
Jackson, the law fell within the province of objectivity and reason rather than retribution and
retaliation. Accordingly, the mere existence of the trials evidenced "one of the most significant
tributes that Power has ever paid to Reason," affirming the priority of reason over power in the
courtroom (2). The challenge for those involved in the proceedings, Jackson maintained, was to
distinguish between “the demand for a just and measured retribution, and the unthinking cry
for vengeance which arises from the anguish of war" (9). To Jackson, the law represented the
pinnacle of civilization's advancement by creating a space for a fair hearing. Amongst the
novelties of the trial, Jackson added: "If these men are the first war leaders of a defeated nation
to be prosecuted in the name of the law, they are also the first to be given a chance to plead for
their lives in the name of the law" (12). Such an opportunity to defend their actions was
embodied in "the Charter of this Tribunal, which gives them a hearing, [and] is also the source
of their only hope," providing them "a fair opportunity to defend themselves . . . a favor which,
when in power, they rarely extended even to their fellow countrymen" (12).2°° For Jackson,
these provisions attested to the neutrality of the Tribunal and the objectivity of the law.
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Second, Jackson also needed to account for the role of German law in sanctioning the
nation's wartime actions. During the 1930s and 1940s, German courts strengthened Nazi
authority by upholding laws that defined who counted as a Jew and facilitated the sterilization
of select populations.'®® Bloxham argues that good reasons existed to mistrust the law: How
could the system that legitimated the Holocaust be a vehicle for justice?!®! Nazi use of the law
threatened the credibility of the legal system as a whole, revealing that the courts could serve
the interest of the moral as well as the immoral.2%? Jackson's defense of the law necessitated an
explanation of how the law could underwrite both the actions of the Nazis and the actions of
the Allied powers at the Tribunal.

Just as Jackson had contested tu quoque arguments, he distinguished law as practiced
by the Nazis from the "real" and "pure" law utilized in the West.13 Jackson stressed the
"lawlessness" of the Nazi system, suggesting that the German people were subjected to the
Nazi's "lawless innovations" (15), resulting in a "world...scourged with...violence and
lawlessness" (21).1%* Further, Jackson charged that the Nazi party did not infiltrate the German
court system; they replaced it with a fagade. The Nazi party, Jackson asserted, "had its own
source of law in the fuehrer and the sub-fuehrers . . . It had its own courts and its own police.
The conspirators set up a government within the Party to exercise outside of the law every
sanction that a legitimate state could exercise and many that it could not" (36). Jackson drew a
clear line between "the real and the ostensible," divorcing the courts of law familiar to the rest
of the western world from the legal system set up by the Nazis (42). While the Nazi party
governed the German state, the "real" law did not disappear; it was just ignored. Jackson
argued this point at length:

International Law, natural law, German law, any law at all was to these

men simply a propaganda device to be invoked when it helped and to be

ignored when it would condemn what they wanted to do. That men may

be protected in relying upon the law at the time they act is the reason

that we find laws of retrospective operations sometimes unjust. But

these men cannot bring themselves within the reason of the rule which in

some systems of jurisprudence prohibits ex post facto laws. They cannot

show that they ever relied upon International Law in any state or paid it

the slightest regard (151).16°
By divorcing the Nazi system of law from the legal system of the West, the sanctity of the latter
was preserved without being tarnished by the wartime actions of the former.®® Such logic on
Jackson's behalf helped bolster the legitimacy of the court—and the law itself—as a vehicle for
restoring order in the wake of World War Il.

Jackson's Significance: Law & Politics after Nuremberg

Jackson's multifaceted defense of the Tribunal constructed an image of the trial as an
impartial tool for seeking justice even as the IMT was steeped in the politics of the day and trial
actors operated in "partial, and [politically] interested" ways.'®” Operating within a context
marked by ambiguity and suspicion, Jackson leveraged competing understandings of the politics
and legality of the trial to legitimate the IMT,®® demonstrating the malleability of the political
and legal context. Nevertheless, while Jackson and others were espousing apolitical ideals they
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were participating in highly political interpretations of the war and postwar order.1®° The
implications of these interpretations extend far beyond the verdicts rendered at the trial's
close. Jackson's vision of the IMT's credibility manifests within, and is challenged by, the various
ways his memory and the memory of the Tribunal inform later discussions of international law,
politics, and justice.

The Tribunal enacted an immediate form of postwar order through its judgments on
September 30 and October 1, 1946.17° Twenty-two defendants faced charges. The Tribunal
determined the guilt of 19 of these individuals and acquitted three.!’! According to William
Maley, these acquittals constituted powerful evidence of the fairness of the Tribunal's
inquisition, proving that the defendants were not all regarded as guilty in advance.'’2 As for
those the IMT deemed guilty, 12 were hung; their bodies were cremated, and their ashes
dispersed so as to prevent the construction of a site "of neo-Nazi pilgrimage."’3

In the court of public opinion, assessments of Jackson's opening statement and
perceptions of the Tribunal have varied over time. Norbert Ehrenfreund, a reporter covering
the trial, stated: "As a lawyer and judge for over forty-five years in the courtroom | have heard
close to a thousand opening statements. No one ever spoke with such eloquence."’* Such
positive reactions to Jackson's opening statement were all the more remarkable, according to
Feltman, because of the lack of public will for a trial prior to the IMT's commencement. Feltman
attributes shifting perceptions of the IMT to the influence of Jackson's framing of the Tribunal
and the repetition of that framing in media coverage of the trial.1’®> Despite the favorable
coverage the speech received,'’® the opening statement did not succeed in quieting all critics,
and concerns about the Tribunal's degradation of the law, enactment of victors' justice, and
violation of protections against the creation of ex post facto law continued to appear in the
press.!’” In the more than seventy years since the trial, competing assessments of the IMT have
circulated.’® Numerous references to the IMT within many contemporary legal debates testify
to the lasting significance of the Tribunal,}”°even as disagreements exist over Jackson's legacy
and the Tribunal's impact on international jurisprudence.

The IMT established legal precedents for the creation of subsequent international
tribunals and arguably lent credence to advocates for an expanded international criminal
justice system.8% According to Schabas, the international scaffolding created for prosecuting
crimes akin to those committed by Germany essentially remained "dormant" until the end of
the Cold War.!®! Following atrocities in Yugoslavia and Rwanda in the early 1990s, jurists
created international tribunals as vehicles for seeking justice, and in 2004, prosecutors opening
the Special Court for Sierra Leone turned to the words of Justice Jackson to demonstrate legal
precedent for the proceedings and to affirm the legitimacy of such legal bodies.8?
Furthermore, some scholars and legal experts read Jackson's opening statement and the IMT as
a whole as offering an endorsement of an expanded international criminal justice system. These
voices have inserted Jackson into debates over contemporary legal institutions, such as the
International Criminal Court (ICC), and positioned him as an advocate for strengthening
international law.'®3 Based on his review of Jackson's opening statement, attorney Paul
Hoffman concludes: "[I]t seems clear that Robert Jackson would be a leader in the fight for
United States ratification of the ICC."8* Accordingly, the U.S. government's refusal to join the
ICC is a repudiation of Jackson's legacy. Former prosecutor at Nuremberg, Henry T. King, claims,
"the United States . . . has turned its back on Jackson" through its refusal to become party to
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the ICC,* "besmirch[ing] the memory of all he stood for at Nuremberg."8 These scholarly and
legal interpretations of Jackson's work view the IMT and Jackson's contributions to the trial as
advancing the development of international law and chastise the U.S. government for failing to
live up to the aspirations contained in Jackson's rhetoric.t®’

Viewed from this angle, Jackson's work becomes a component of larger attempts to
curtail state sovereignty and establish international legal protections against human rights
violations.!®® According to some scholars, the sanctity of national sovereignty, a principle that
protects states' affairs from outside "interference,"® can function as a barrier inhibiting the
prevention and prosecution of human rights abuses.'®® The inclusion of "crimes against
humanity" in the indictment at Nuremberg challenged the inviolability of state sovereignty and
opened perpetrators of violence to international legal charges.?®! As King has claimed, the IMT
insinuated that "[t]he veil of national sovereignty could no longer insulate national leaders from
responsibility for their crimes."1%2 Although other scholars question the extent to which the IMT
challenged or affirmed the primacy of state sovereignty,'% the IMT's gestures toward individual
accountability supported interpretations of the Tribunal as a "birthplace of the human rights
movement."®* Accordingly, Hoffman incorporates Jackson's rhetoric into narratives about the
development of an international legal framework for safeguarding human rights.19

Others fiercely contest such idealistic interpretations of the Tribunal and argue that the
trials were not about the sanctity of human rights or international justice. Instead, they heed
Marrus's recommendation to "consider Nuremberg as the product of its own time and
place,"1% reflecting the strategic calculations made by trial actors to secure power at the start
of the Cold War.'®’ Francine Hirsch recommends viewing the trial "as an artifact of the wartime
alliance and as a front of the early Cold War" because of the degree of influence early Cold War
politics had on the trial,'%® shaping everything from the selection of defendants to when the
trials ended.'®® For example, Michael Salter reveals that U.S. intelligence officers negotiated
with the prosecutors at Nuremberg to reduce the sentences of former Nazis.?°° Bloxham echoes
this claim, noting that the U.S. investment in Germany as an ally in the Cold War "placed a limit
on the extent of th[e] reckoning."?°! Put bluntly, as Jonathan Graubart summarizes, "US and
allied leaders did not choose legal principles over self-interest."?9? Instead, "they adopted the
tribunals primarily for self-promotion and maneuvered the prosecutions to promote postwar
security aims."203

Still others argue that celebrations of the Tribunal for advancing human rights law
represent selective readings of the trial.2°* Donald Bloxham and Devin Pendas contend that
such narratives misremember the IMT by overselling the importance of the Holocaust or the
notion of "human rights" to trial actors at the time.?%> To remember Jackson's opening
statement as a vehicle for prosecuting the Holocaust is to engage in what Bloxham terms a
“certain ex post facto reconfiguration of Nuremberg,"2% given that the prosecution's case was
primarily concerned with establishing a conspiracy and condemning "aggressive warfare."2%’
Moreover, other scholars argue that the absence of international tribunals between Nuremberg
and Yugoslavia undermines idealistic interpretations of Nuremberg's legacy. Joseph Persico has
observed that "over one hundred wars, insurrections, civil conflicts, and revolutions . .. have
racked the world . . . and claimed more than 21 million lives" in the decades since the IMT,; yet,
there was little public interest in "Nuremberg-style prosecution[s] of war criminals" until the
1990s.2% |f the IMT laid the groundwork for prosecuting human rights abuses, then why were
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there no international tribunals between the 1940s and the 1990s?2% The answer, according to
some scholars, becomes apparent once one views the trials as reflecting the interests of "major
world powers": Tribunals did not occur while these powers were preoccupied with the Cold
War and resumed once the Cold War ended.?!° In other words, the absence of trials during this
time period complicates laudatory interpretations of the Tribunal and instead demonstrates
that commitments to international law or human rights play a secondary role to the interests of
powerful state actors.?!!

For these reasons, many critics and scholars contend that the relationship between law
and power is far more complicated than the vision of the law contained in Jackson's opening
statement, and the legacy of the Tribunal lies in the reinforcement of a lopsided system of
international justice.?!? Beyond the spotty use of tribunals and the debates surrounding the ICC,
even a cursory review of some applications of international law in contexts ranging from the
war on terror to the prosecution of human rights abuses suggests an inconsistency in legal
practices.?!3> Numerous voices accuse the United States of hypocrisy because the same nation
that led the charge to hold Germany accountable for its World War Il crimes seeks immunity
from prosecution for U.S. acts of aggression, such as abuses committed as part of the "war on
terror" and the launch of a "preemptive" war in Iraq.?!* These critics posit that the legacy of the
IMT is not Jackson's idealism, but rather a system of international jurisprudence that sublimates
those legal ideals to international politics.?!> Such a view lends credence to Bloxham's claim
that "law may influence the exercise of might, but the process also works in reverse."?1®

These varied and conflicting interpretations of Nuremberg's legacy join debates over the
International Military Tribunal's credibility that concerned Jackson more than seventy years
ago. Despite his attempts to defend the Tribunal by illuminating the various safeguards built
into its structure and affirming the neutrality and purity of the law, Jackson's depiction of the
IMT is only one representation among many competing views of the trial's legitimacy and
connection to postwar politics. Contemporary readers of Jackson's opening statement must
grapple with the substantive questions Jackson's speech raises regarding the relationship
between law and power. Did the IMT reflect or reify systemic inequalities in international law
and global politics??!” Was the Tribunal "one of the most significant tributes that Power has
ever paid to Reason," as Jackson averred (2),%!8 or was the Tribunal a vehicle for jockeying for
power on the cusp of the Cold War? Sophisticated engagement with the speech demands
rejecting simplistic answers to these questions and instead requires that readers find ways to
reconcile Jackson's idealism with the undeniably political dimensions of law, order, and justice.
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